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Plaindff M cA/laids, Inc. brings this acdon against defendants Kimberlpclatk Com oradon,

IGmberly-clark Wotldwide, lnc., and Kimberly-clark Global Sales, IJ,C (collecdvely, tfKimbetly-

C1atk''), allegm' g infringement of U.S. Patent No. 6,675,702. This matter is cvurently before the

colztt fot claim  construcdon pursuant to M arkman v. W estview Instrum ents. Inc., 517 U.S. 370

(1996). The issues have been extensively briefedl and argued and are t'ipe fot adjudicadon.

1.

McAirlaids is the owner of U.S. Patent No. 6,675,702 (the :<6702 Patent''), endtled ffMethod

and Device for Producing a Sttip of Cellulose Fiber M aterial for Use in Hygiene Artkles,'' which

was issued by the Urlited States Patent and Tradematk Offce on January 13, 2004. The <702 Patent

cbim s a m ethod and device fot producing a sttip of absorbent, tear-resistant, tollable, cellulose Eber

m aterial suitable for use in the hygiene sector- for exam ple, as a bed pad. The patent also clqims an

absorbent fiber mat m anufactured according to this method.

The 6702 Patent boasts sipaificant imptovem ent over prior methods for cteating a hber web

from cellulose fibers. One such priot method involves use of m echanical and chem ical processing

steps under intensive headng while exclucling oxygen. The process described itl the :702 Patent uses
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no binding agents and can be cattied out at room tempetatutes undet norm al atmosphetic ptessttte,

and with the oxygen content of ambient * .Another prior manufactlzting m ethod udlizes smooth

calender tollets to create an absorbent fiber m aterial with 1ow tear skength, reqlliring the addidon of

synthetic addidves. A hnllm ark of the method described in the <702 Patent is use of a pait of

patterned calender rollers, which cteate an embossing pattern and result in a stronger fiber m aterial.

O f patdcular televance to the instant analysis is the claimed improvem ent over the process

described in U.S. Patent No. 3,692,622 tffthe Dunning process''). The Dunning process is similar to

the process described in the <702 Patent in that it takes an itreglzlar fiber layet and, under teladvely

1ow presstue, produces a loose non-woven fabric with 1ow density and tear strength. The loose non-

woven is then entered into a pair of patterned calender rolls, wllich creates a soft, absorbent fiber

web. The fiber web created using the Dunning process has a tear strength of about 0.09 kN/m and

thus tears eastl' y, such as with facial dssues.Employm' g a similar technique, the :702 Patent improves

on this priot art by using a pair of patterned calender rolls to compress the irregularly attanged hbers

together at a lligher ptesslzre, which creates a sber web with a teat sttength of at least 0.12 ltN/m.

Claim 1 of the <702 Patent is representadve:

A method for producing an absorbent fiber web which is teat
resistant, and rollable, from cellttlose fibets, cellulose pulp or of wood
pulp catdboard without the use of addidonal bincling agents, whete
said fibet web is suitable for use in the hygiene sector comprising the
fotlowing pzocessing steps:

(a) providing an ittegular cellulose fiber layer and pte-condensing it under
reladvely 1ow ptesstzte to produce a loose non-woven with 1ow density and
tear strength; and

(b) providing a pair of calendez zolls huving a pattern of point or line-shaped
stazds, defning a gap thetebetween, and inserdng the loose non-woven into
the gap of the calendet tolls that is used to create a pattern of point ot line-
shaped presstue zones tmder reladvely high pressute, where the irtegtzlarly
atranged fbers are pressed onto each other, wherein

1) the loose non-woven has a moistute content of up to 5 petcent by
weight when it is inserted,
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2) The irtegulatly atranged fibers are pressed onto each other under a
pressm e in a range between 250 and 600 M pa such that non-
separating fusion of the fibers occtus and a fibet web with an
em bossing pattem is created, and

3) The tear sttength of the fibet web is at least 0.12 m /m.

6702 Patent, col. 9, 11. 48- 67; col. 10, 1l. 1-5. The following illustradon depicts an arrangem ent of

tollets used to catty out this ptocess:
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:702 Patent, Fig. 1. The process, which moves from rkht to left, beings with a layet of irregular

celltzlose fibers 1, which ate moistaaeimed 3 and then precompressed using a pai.t of calender rollers

4.1 and 4.2. The loose non-woven 2 is again moistllrimed 5 befote enteting a second set of calendet

rollers 6.1 and 6.2, which are pattetned.

Between the calendet tolls 6.1 and 6.2, the inidally loose non-
woven is subjected to an array of point-shaped pressttte zones, whete
the ittegularly atranged Ebets ate pressed onto each other under high
pressure, such that a close fusion of the hber bodies occurs and a
fiber web 100 wit.h an embossed pattem  is cteated that will not
separate after the presstue is released.

<702 Patent, col. 5, ll. 29-35. In this illustrated emborliment, the matetial is treated with a broad

drying roller 9, and wrapped onto a take-up roller 11 with the use of a dtiver roller 10.



The :702 Patent contains 24 claim s.z In this lawsuit
, M cAirlaids alleges Kim berly-clatk has

inflinged on claims 1-4, 7-10, 12, 13, and 18-20. Specifcally, M cAirlaids contends that Kimberly-

Clark's Good Nitesl bed m ats have been m anufactured using an infringing process. For its p:rt,

lGmberly-clark argues its m anufactalting ptocess does not inftinge upon the <702 Patent because the

equipm ent used to manufacture Good Nitesl utilimes one patterned and one smooth calendet

roller, rathet than the pait of pattetned calender rollers charactetistic of the <702 Patent.

II.

The flzst step in a patent infringement case is to consttue the meaning and scope of the

patent claims at issue.Matkman v. Westdew Instruments. Inc., 52 F.3d 967, 976 (Fed. Cir. 1995),

afpd 517 U.S. 370 (1996). Claim construction is a mattet of 1aw exclusively for the court. ldo at 977-

79; see also 02 Micro Int'l Ltd. v. Be ond Innovadon Tech. Co. Ltd., 521 F.3d 1351, 1360 (Fed.

Cir. 2008) (tfWhen the pardes raise an actual dispute regarding the ptoper scope of these cbims, the

cotut, not the jury, must resolve that dispute.'' (citing Markman, 52 F.3d at 979)).

<<dTo ascertain the m eaning of cbim s, we consider three sources: 'The claims, the

specificadon, and the prosecudon history.''' Markman, 52 F.3d at 979 (quodng Unique Concepts.

lnc. v. Brown, 939 F.2d 1558, 1561 (Fed. Cir. 1991:. Tfsuch intrinsic evidence is the most

significant solzrce of the legally opetadve meaning of disputed claim language.'' Vittorlics Co . v.

Conce tronic Inc., 90 F.3d 1576, 1582 (Fed. Cit. 1996).

First, the colzrt must look to the words of the cbim s them selves. The cbim tetm s fffare

enetally given their orclinary and customary meaninp''' that is fdthe meaning that the term wouldB ,

have to a petson of ordinary skill in the art in quesdon at the tim e of the itw endon, i.e., as of the

effecdve filing date of the patent applicadon.'' Phillips v. AWH Corp., 415 F.3d 1303, 1312-13 (Fed.

Cir. 2005) (citadons omitted). ffT'he inqtury' into how a person of ozdinary skill in the azt

2 Four of these claims (cbims 1, 12, 14 and 18) are independent cbims; the remqining twenty are dependent cbims. See
35 U.S.C. j 112(d).
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understands a claim tetm ptovides an objective baseline from which to begm' claim intemretadon.''

Id. at 1313 (cidng Innova/ptueWater. Inc. v. Safari Watet Filtradon Sys.. lnc., 381 F.3d 1111, 1116

(Fed. Cir. 2004)). ttln some cases, the ordinary meaning of cbim language as understood by a

person of skill in the att may be teadily apparent even to 1ay judges, and claim construcdon in such

cases involves little m ore than the applicadon of the widely accepted meaning of comm only

tmdetstood words.'' 1d. at 1314 (citing Brown v. 3M, 365 F.3d 1349, 1352 (Fed. Cir. 2001)).

The claim s, however, do not stand alone and must be read ::%  view of the specificadon, of

which they are a part''' J.da at 1315 (quoting Matkman, 52 F.3d at 979). A person of ordinary skill

in the art Ttis deemed to read the claim tetm not only in the context of the patticular cbim itl wllich

the disputed term appears, but in the context of the entite patent, including the specificadon.'' 1d. at

1313. t'gljt is always necessary to teview the specihcadon to dete- ine whether the itwentor has

used any terms in a mannet inconsistent with their ordinary meaning. The specifcadon acts as a

dicdonary when it expressly defm es term s used in the clnim s or when it defmes terms by

implication.'' Vitronics Co ., 90 F.3d at 1582 (citing Marlcman, 52 F.3d at 979). fdrrlhe

specilicadon m ay reveal a special definition given to a cllim tet'm by the patentee that differs ftom

the m eaning it would othe- ise possess.ln such cases, the itw entor's lexicography govem s.''

Philli s, 415 F.3d at 1316 (citing CCS Fitness. Inc. v. Brunswick Com., 288 F.3d 1359, 1366 (Fed.

Cir. 2002)). Thus, the specificadon is fçalways highly relevant'' to the analysis. Vitronics Corp., 90

F.3d at 1582. f'Usually, it is disposidve; it is the single best guide to the m eaning of a disputed

term .'' Id

Addidonally, the colzrt m ust consider the prosecudon history, which contains ffthe com plete

record of all the ptoceetlings before the Patent and Trademark Office (rTTO'')1, including any

express representadons made by the applicant tegarding the scope of the clqims,'' 1 , as well as ffthe

prior art cited during the examination of the patenq'' Philli s, 415 F.3d at 1317 (citing Auto ' o Co.



of Am. v. United States, 181 Ct. Cl. 55, 584 F.2d 391, 399 (1967:.TTLIIQ e the specilkation, the

ptosecudon laistory provides evidence of how the PTO and the itw entor undetstood the patent''

Philli s, 415 F.3d at 1317 (citing Lemelson v. Gen M1'lls. lnc., 968 F.2d 1202, 1206 (Fed. Cit. 1992)).

The claim s, specifcadon and prosecudon history Tfconstittzte the public record of the

patentee's claimy'' and, genetally, ffan analysis of thjsl inttinsic evidence alone w111* resolve any

ambiguity in a disputed claim term .'' Vitrollics Co ., 90 F.3d at 1583. However, the court may, in

its discredon, look to extrinsic evidence, fdfincluding expert and itw entor testimony, dicdonaries, and

learned treadsesy''' P%illips, 415 F.3d at 1317 (quoting Markman, 52 F.3d at 980), in order ftïto aid

the court in coming to a cotrect conclusion' as to the fttaze meaning of the language employed' in the

patent.'' Matkman, 52 F.3d at 980 (quoting Seymotu v. Osborne, 78 U.S. 516, 546 (1871)).

Although it is ffless significant than the inttinsic record in detetmining the legally opetadve meaning

of clnim langtmge,'' Phillips, 415 F.3d at 1317 (citadons omitted), exttinsic evidence tfmay be helpful

to explain sciendfic principles, the meaning of technical term s, and tetms of att that appear in the

patent and prosecution history.'' M arkm an, 52 F.3d at 980. 'fExttinsic evidence is to be used fot the

cotut's understanding of the patent, not for the ptupose of varying ot contradicting the tetms of the

clqim s.'' 1d. at 981. It fdis not for the pum ose of clari ' g ambiguity in claim terminologp'' Id. at

986.

111.

Five cbim tel'ms of the :702 Patent require construcdon. As fot one of those terms, <(a pair

of calender rolls having a pattern of point ot Ene-shaped sttzds,'' the pardes have reached an

agreem ent as to the propet construcdon and ask the cotut to construe tllis tetm to m ean Tftsvo

calender rolls where each roll has a pattern of point or line-shaped studs.'' The cotut finds this

agreed-upon consttucdon to be teasonable and will adopt it.

The other four claim tetms rem ain in dispute. Applying the principles of claim construcdon,
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the cout't fmds the following to be the proper consttazcéon of the terms (1) <'fiber webi'' (2)

dfrollablei'' (3) Ttnon-separating fusion of the fibers occlzrsi'' and (4) Kdtear strengt.h of the sber web is

at least 0.12 ltN/m.''

A. Fiber web

The term ftfibet web'' is used extensively throughout the claims and specificadon of the (702

Patent. M cAirlaids argues that no construcdon of tllis term is necessarsS or, in the alternadve, that

dfliber web'' means trmaterial which restzlts from the chimed m anufactazting process.'' M cAitlaids'

Opening Claim Consttuction Bt., Dkt. # 85, at 8. For its part, ltimberly-clatk asserts that the tet'm

m eans K<unsupported fibrous layet.'' ltimbetly-chtk's Opening Cbim Construcdon Br., Dkt. # 84,

at 10. The cotut fmds that f'fiber web'' does not require construcdon, as the term is easily

understandable to one orclinarily skilled in the art.

The term ftfiber web'' is used in the claim s language to describe the end result of the specific

patented ptocess. See. e.g., (702 Patent, col. 9, ll. 48, 51 (<<A method for producing an absorbent

fiber web . . . where said fiber web is suitable for use in the hygiene sector . . . .''); col. 10, 1. 65 (<<A

device for ptoducing an absorbent fiber web . . . .''); col. 12, ll. 15-16 rfsuch that a non-sepatating

fusion of the fibers occurs creating a hber web V t.II an embossing patterlf'). 'The term is also used

in the specificadon to refer to the end ptoduct of the specific manufacolring process. See e. ., :702

Patent, col. 2, l1. 6-8 (tflt is a ptincipal object of the present itwendon to specify a method fot

producing a fiber web made of cellulose Ebers, whete essendally no binding agents need to be

used . . . .''); col. 3, ll. 6-9 (<f Due to the distribudon of the connecdng points, this new hbet web has

become so strong that a tear strength of at least 0.12 kN/m, prefetably of up to 0.65 ltN/m, is

achieved.'); col. 5, 11. 58-60 (<<The fibet web exiting dze calendets is significantly moze teaz zesistant

than the web entering the calendet tolls . . . .'').

3 At the May 29-30, 2014 Markman hearing, Mcztirlaids indicated that its primac posidon was that fffiber web'' did not
require construction.
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ln som e patts of the specificadon, howevet, the tel'm fffibet web'' is used m ote genetically.

For example, in the ïfBackground of the Invendon'' pordon of the specifcation, the term is used to

desctibe the priot art: dflt is known to combine cellulose-containing material such as wood or plsnt

fibers into a fibet web by employm' g a combinadon of mechanical and chemical processing steps

undet intensive heating while excluding oxygen.'' r702 Patent, col. 1, 11. 12-15) see also tt.k at col. 1, ll.

49-50 (t<The tear strength of this fiber web gmanufactuted according to the Dtmning process) is

about 0.09 1tN/m.''); il.:ls at col. 3, l1. 32-34 rfprefetabls this is a standardized desbered product, such

as the one also used in manufacoaring fiber webs accotding to known methods.'').

dfFiber web'' must mean the same thing throughout the patent. See Para on Solutions T,I,C

v. Timex Co ., 566 F.3d 1075, 1087 (Fed. Cir. 2009) (<dW e apply a Tpresumpdon that the same

terms appearing in different pottions of the cbims should be given the sam e meaning lmless it is

clear from the specificadon and pzosecution history that the tetms have diffetent m eanings at

diffetent pottions of the cbims.' '' (citadons omittedl); Phillips, 415 F.3d at 1314 rfclaim tet'ms ate

normally used consistently throughout the patent''). Because the patent language, at times, uses the

term Ttfibet web'' in its discussion of ptiot methods, tffiber web'' cannot be construed to m ean

m aterial m anufactured according to the specihc process described in the <702 Patent. Consequently,

neither M cAidaids nor lvim berly-clatk's proposed constmacdon of tltis term works.

Itimberly-clark includes in its ptoposed construcdon the word ftunsuppotted,'' a

characterisdc urlique to the :702 Patent's manufactalring process. Kimberly-clark expbins on brief:

rflhe patent specification explains that this manufactared Ebrous
web or layer is Kfunsupported.'' For example, as seen above in
Illustradon 1,4 at the start of the manufactuting processtes), and
before tlae hbers are embossed by the embossing rollers (6.1 and 6.2),
a conveyor belt (8) supports the pulp fibets, i.e., the Ebers acttzally lay
on the belt. (:702 patent at Figure 1, 5:3-5, 5:25-28). This is because
befote em bossing, the fbers ate not a fffiber web.''5 Rather, befoie

4 See Kimberly-clark's Opening Constrtzcéon Br., Dkt. # 84, at 7 (annotated version of f702 Patent Figure 1).
5 80th parties contend that g Tffiber web'' in the context of the :702 Patent is only created after the material passes
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being processed through the ftrst set of calender rolls, the patent
desctibes the fibers as an T'itregulat celltzlose layer'' that is m oved on
the belt, and after the fttst set of calender rolls but before being
embossed by the second pair of calendet tolls, the patent desctibes
the Ebers as a T<loose non-woven.'' (See. e.g., (702 patent at 5:3-5 (('A
layet of ittegulat fibers 1 . . . is conveyed to a flzst paiz of calender
rollers 4.1, 4.2 on a stzninet conveyot belt 8'')9 5:25-28 (<<The non-
woven 2 provided by the strainer belt 8 . . , priot to entering the gap
between the tavo calender rolls 6.1 and 6.2.'')). ln all cases, priot to
embossing, the fibers must be supported by a conveyor belt or other
structure. (Id.)

After embossing, however, the patent describes the fibets as a
ïffiber web,'' and the patent repeatedly m akes clear that this fffibet
web'' is not suppotted by a belt ot any othet structtue. For example,
all of the patent figtttes that show an overview of tlae processtes)
show a conveyor belt supporting the pte-embossed itregular cellulose
fiber layet and loose non-woven, but show the liber web (formed
after embossin: not being supported by the belt. (:702 patent at
Figutes 1, 5, 6.)

Iom berly-clark's Opening Cbim Consttucdon Br., Dkt. # 84, at 10-11. Like M cAirlaids, Kimbetly-

Clark construes ftfiber web'' in a way that is specific to the manufacturing ptocess described in the

through the second set of calender rolls and is embossed. See Mcztitlaids' Resp. Br.y Dkt. # 92, at 89 Kimberly-clark's
Opening Cbim Construction Br., Dkt. # 84, at 10-11. Certain language in the f702 Patent suggests to the contrary. For
example, claims 11 and 19 use the term fffiber web'' when referring to step (a) of claim 1. f702 Patent, col. 10, l1. 31-33
rfMethod as set forth irz claim 1, wherein the irregular celltzlose iiber web of step (a) contains supplementary ftller
materials.''); col. 12, l1. 17-20 (ffMethod as set forth in cbim 1, wherein the fiber web provided in step (a) is a mixture of
hber material and superabsorbent . . . .''). Step (a) of cbim 1 describes the pre-embossing poréon of the manufacmting
process. <702 Patent, col. 11, l1. 36-38. Elsewhere in the specificaéon, the material is also referred to as a 'fweb'' priot to
embossing:

A layer of irregtzlar fibers 1 in a height of about 20 mm is conveyed to a
first pair of calender rollers 4.1, 4.2 on a strainer conveyer belt 8. The upper toller
4.1 has a surface temperature of about 200OC., while the bottom roller is unheated.
The web is moisturized by spraying from above using a moisttzrizing device 3 ptior
to enteling the gap between the two rollers 4.1 and 4.2. . . .

<702 Patent, col. 5, 1l. 3-9 (emphasis added). The iniéal processing step described in this passage ffis simply a pre-
compression or compacéng of the non-woven from the irregularly arranged Ebers.'' <702 Patent, col. 5, 11. 19-21.
Afterwards, the material enters the second pair of calender rollers and is embossed. The <702 Patent refets to both the
material enteting the second pair of calender rolls and the material exiting the second paiz of calendet rolls as a f'liber
web:'' rf'l'he tiber web exiting the calenders is significantly more tear resistant than the web entering the calender rolls 6.1
and 6.2.:' f702 Patent, col. 5, l1. 58-60. Thus, the patent language does not appear to limit the term fffiber web'' to the
Gnished, embossed material, as both pardes argue. This is yet another reason why neither of the pardes' proposed
construcéons is proper.



<702 Patent. Phinly, the term fffiber web'' is not used exclusively in the <702 Patent to refet to its

end product.

M oteovet, tlae wotd Kfunsuppotted'' appeats nowhete in tlae patent lan> age. On btief,

Ivimberly-clatk argues that in the ptosecudon history, M cAirlaids desctibed the manufactared

material as an ffunsupported Ebrous layet:''

The patterned calender rolls produce a pattern of em bossments of
non-sepatating fusion of the cellulose Ebers, impardng and gsicj a teat
strength of at least 0.12 kN/m; suffcient strength to the unsupported
fibrous layer that it may be taken up on a roll, and/or laminated with
another material layer.

lWmberly-clark's Opening Construction Br., Dkt. # 84-4, at 5 (emphasis added); see also it.la at Dkt.

# 84-5, at 59 Dkt. # 84-6, at 10; Dkt. # 84-7, at 10. Ioimberly-clark insists none of the illustrated

figares in the <702 Patent shows a conveyor belt supporting the embossed material after it passes

through the second set of calender rolls, and, in the ptosecudon histors M cAirlaids distingttished its

process from the ptior art, wlùch required the m atetial fçto be supported dzxring subsequent

m anufactuting steps.'' 1d. at Dkt. # 84, at 11; id. at D kt. # 84-4, at 6.

H owever, teferences in the ptosecudon llistory to the material being ffunsupported'' speak to

the strength of the product, not whether or not there happens to be a conveyot belt under the

m atetial aftet it passes through the second set of calender rolls. M cAirlaids expbined:

The fibtous web of Dunning has ateas of hydrogen bonding
produced by the applicadon of moisture and presstue. These areas
of hydrogen bonding areas gsicj do not produce good tear sttength,
severely limiting the uses of the web. The tear sttength of the web of
Dunning reqttires it to be suppotted dllting subsequent
m anufacttuing steps, and requires it to be f'urther strengthened ot
contained in the fmal ptoduct structure.

1d. at Dkt. # 84-4. at 6. ln conttast, the :702 Patent creates a fibtous layer of sufhcient strength

t<tlaat it may be taken up on a roll, and/or laminated with another material layer.'' Llls at Dkt. # 84-4,

The ptosecudon history describes the end product as being strong enough that is it capable of
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being unsupported. But nothing in the ptosecution laistory, or the patent language itself, suggests

that M cAirlaids limited its claimed process and device to an embodiment without a conveyot belt or

other structure to support the material following embossment by the second pair of calender ro11s.6

See Sorensen v. lnt'l Trade Comm'n, 427 F.3d 1375, 1378 (Fed. Cit. 2005) rrDuting prosecudon, a

patent application may consistently and clearly use a term in a manner either m ore or less expansive

than it is used in the relevant art, thereby expanding or limidng the scope of the term in the context

of the patent cbim s. Howevet, irl ordet to disavow claim scope, a patent applicant must clearly and

unambiguously express surrender of subject matter during prosecudon.'' (citing Middleton. Inc. v.

Mitm. Minin & Mf . Co., 311 F.3d 1384, 1388 (Fed. Cir. 2002)); see also Hone ell Int'l Inc. v.

Universal Avionics S s. Co ., 493 F.3d 1358, 1365-66 (Fed. Cir. 2007) rTBecause the passage is

ambiguous, we conclude that it does not consdttzte a sufhciently clear and deliberate statem ent to

meet the hkh standard for fmding a discbimer of clnim scope.'' (citing N. Am. Contninet- Inc. v.

Plasdpak Packaging. Inc., 415 F.3d 1335, 1345-46 (Fed. Cir. 2005))).

(Although the specilkadon often describes very specific
embodim ents of the itw ention, we have tepeatedly warned agninst
confining the claims to those embodiments. See e. ., Nazomi
Communications Inc. v. ARM Holdin s PLC, 403 F.3d 1364, 1369
(Fed. Cir. 2005) (claims may embrace ffdifferent subject matter than is
illustrated in the specific embodiments in the specificadon''); Liebel-
Flatsheim, 358 F.3d at 906-089 Teleflex, 299 F.3d at 1327; SR1 lnt'l v.
Matsushita Elec. Com. of Am., 775 F.2d 1107, 1121 (Fed. Cit. 1985).
In pardculat, we have expressly rejected the contendon that if a
patent describes only a single embodim ent, the cbims of the patent
must be construed as being lim ited to that em bodim ent. Gemstar-
T'V Guide, 383 F.3d at 1366. That is not just because secdon 112 of

6 In arguing M cztirlaids limited its cluims, Kimberly-clark relies on Verizon Services Co . v. Vona e Holdin s Co .,
503 F.3d 1295 (Fed. Cir. 2007), and Watts v. 'VT, Sys.. Inc., 232 F.3d 877 (Fed. Cir. 2000), both of which are
distinguishable. In Verizon, the court found a clear disavowal of the cbim scope where, dllring the prosecuéon history,
the applicants clisdnguished the prior art by stadng the present itwendon was ffrestricted to operate within a few feet
from a base sta*on (i.e. wireless handsetsl.'' 503 F.3d at 1307. 'The court held that the language in the prosecuéon
history ffclearly cliscbimed coverage of systems operating with a range greater than a ffew feet' and that the district court
erred in failing to construe the localized system as requiring a range of a few feet'' Ld=. Likewise, in Watts, both the
specificaéon and the prosecuéon lzistory hmited the invenéon at issue to certain embodiments. 232 F.3d at 883. There
is no such limitation here.

11



the Patent Act tequites that the chim s them selves set forth the limits
of the patent gtant, but also because persons of orclinary skill in the
art rarely would confme their definidons of terms to the exact
representadons depicted in the embodiments.

Philli s v. AWH Co ., 415 F.3d 1303, 1323 (Fed. Cit. 2005).As such, Ivimberly-clatk's proposed

construcdon is sim ply not proper.?

Nor is M cAirlaids' consttuction appropdate. The tetm fffiber web'' is not exclusive to the

material that results from  the claimed m anufacfnlting ptocess.

fdFiber web,'' as the tetm is used in the <702 Patent, is clear in its m eaninp and a person

ordinarily skilled in the art would easily understand it. There is no irldicadon that the construction

of Ttfiber web'' should be anything other than its plain and otclinary meaning. See Pfizer Inc. v. Teva

Pharmaceuticals USA. Inc., 803 F. Supp. 2d 397, 408 (E.D. Va. 2011) (ff-fhe court holds that <an

effective am ount' requizes no construcdon because a petson ordinartl' y skilled in the art teading the

patent wotzld understand its ordinary and customary meaninp''); Waddin ton N. Am. Inc. v. Sabert

Cpzg,, No. 09-4883(GEB), 2010 WL 4363137, at *6 O .N.J. Oct. 27, 2010) tffrllllis term does not

requite construction. <lwess than 2000 nanometers' is clear in its meaning. t ess than' has a well

known meaning to even a lay person, and, in the scientific world, Tnanom eters' has a well known

meaning as a meastue of small distances.'). Accordingly, this term requires no futther consttucdon

by the coutt.

B. Rollable

The term ffrollable'' is used in disputed claim s 1, 12, and 18 to desctibe a ptoperty of

the absotbent fiber web manufactuted according to the patented process. M cAirlaids atgues that no

consttazcéon of tlais term is necessary/ or, in the altetnadve, that T'tollable'' means Tdcapable of being

7 Indeed, constnling this tenn using the word ffunsupported'' makes things less, not more, clear for the jury. Arguably,
at the point in which the material passes through the second set of calender rolls, it is supported - not by a conveyor
belt, but by tension. See Fig. 1, âupcq.
8 Again, M cztirlaids indicated at the May 29-30, 2014 Markman hearing that its prim ary posiéon was that f'rollable'' did



rolled.'' M cAizlaids' Opening Clnim Construcdon Br., Dkt. # 85, at 11. This proposed constrtzcdon

is derived from  the prosecudon histoty, which reveals that cbim 1 of the (702 Patent originally

stated the hbet web was ffcapable of tollingy'' but was later simplihed using the tet'm tfrollable.''

McAirlaids' Opening Claim Constnzcdon Br., Dkt. # 85, at 11; ida at Dkt. # 85-4 at M CPAT00338.

lom berly-clark contends M cAirlaids' construcdon is too broad,g in that it dffails to limit the method

of rollinp'' and thus could bc intem reted to mean capable of passing through a set of rollets.

lWm berly-clatk's Opening Claim Construction Bt., Dkt. # 84, at 13. The coutt agrees that this

construction is somewhat problemadc and could be confusing to a jury given the numbet of rollets

itw olved itl the <702 process.

Itim betly-clark argues instead that the term fttollable'' means ffmay be taken up on a roll.''

Id. In support of this construcdon, Kimberly-clark cites to the following language from the patent

specification: tfT'he material is tteated wit.h broad drawing roller 9. 'Thereafter, it is wrapped onto a

take-up roller 11* + the use of a dtiver rollet 10.'1 (702 Patent, col. 5, l1. 60-63, Kimbetly-clark

further argues that M cAirlaids repeatedly stated dlzting the prosecudon history that the invendon

cteates a fiber web that Tfmay be taken up on a rolly'' see. e.g., Kimbetly-clatk's Opening Claim

Consttuction Bt., Dkt. # 84-4, at 5, limiting its claims accordingly, L(L at Dkt. # 84, at 13. The cotut

declines to read any such limitation into the claim language.

As Kimberly-clark acknowledges thzough its proposed consttuction, notbing in the :702

Patent language or its prosecudon history requires that the finished product actualyl be taken up on a

roll after it is manufacttued. Not m ust the itwendon contain a take-up rollet on which the

embossed m aterial be rolled. Thc illustrated fgklres itz the :702 Patent showing the presence of a

not require construction and it was offering a proposed construcéon only as an alternaéve to the constrtzcéon proposed
by Kimberly-clark.
9 Kimberly-clark also arpzes in its response brief that Mcztirlaids ffabandongedq'' the ffcapable of rolling'' language and
fdthe fact that Mcztirlaids gave up this Wrtually identical cbim language precludes its use as a definiéon of the term.''
Kimberly-clark Resp. Br., Dkt. # 91, at 18. This argument makes little sense. The patentee replaced ffcapable of
rolling'' with ffrollablei'' it did not enérely eliminate from cbim 1 this cbimed property of the manufacmred material.



take-up roller simply represent the preferred embodiment. See Pbillips, 415 F.3d at 1323

('KgAjlthough the specihcadon often describes very specifc embodiments of the invendon, we have

tepeatedly wamed against confining the claims to those embodiments.''). lndeed, when tead in full

context, the ptosecudon history cited by Kimberly-clark makes clear that the manufactazdng process

does not require that the material be taken up on a roll at the end:

The pattetned calender tolls produce a pattern of embossments of
non-separating fusion of the cellulose fibers, imparting and gsicl a tear
sttength of at least 0.12 ltN/m; sufhcient strength to the unsupported
fibrous layer that it mc be taken up on a roll, and/or laminated ;;c%
another matenàl y@pr.

Itimbetly-clark's Opening Construcdon Br., Dkt. # 84-4, at 5 (emphasis added). Kimberly-clark

would have the cotut to ignore the phrase ttand/or laminated with another material'' in this passage

from the ptosecudon history and consttue the disputed tetm  to m ean Tfmay be taken up on a rol1.''

This ptoposed construcdon brings to m ind a step in the manufacolring ptocess, whereas the term

tftollable'' is used in the :702 Patent to desctibe an intetnal propeêty of the absorbent fiber web that

is cteated- specifcally, that it is strong and pliable enough to be rolled. Kimbetly-clark's

construcdon simply will not do.

At base, tlze pardes' ptoposed constrtzcdons are essendally one and the sam e.lo Both suggest

tlae absotbent iiber web created using the cloim ed m anufactalring process can be- but does not have

to be- rolled. In that sense, bot.h aze correct. However, efforts to deftne the tezm Tfêollable'' make

the concept more obscure.

frRollable'' m eans fftollable.'' The tet'm, as it is used in the <702 Patenq would be clear to

someonc ozWinarily skillcd in tlze art and should be given its plain and orchn' ary meaning.

Accoraingly, it reqttires no flztther construcdon by the court.

10 Indeed
, 
at the Markman hearing, McAirlaids acknowledged that the pardes' proposed construcdons of this term are

98% aligned.



C. N on-sepatating fusion of the Iibets occurs

The term ttnon-separating fusion of the fbers occurs'' appeats in disputed clnims 1, 12,

and 18 and describes what happens to the fiber material dlzt-ing the embossing process. M cAirlaids

asks the court to construe tltis term to mean tïthe Ebers which have been pressed onto one another

can no longer be individually separated, piece-by-piece, ftom one another with a dissecdng needle.''

M cAirlaids' Opening Clnim Consttuctbn Br., Dkt. # 85, at 12. ltimbetly-clatk contends the term

means tftlae fibers are permanently and irreversibly joined together and the Ebers lose their individual

fiber structtzre.'' ltimberly-clark's Opening Cbim Construction Br., D kt. # 84, at 14. Because it is

tooted in the patent language, the coutt will adopt M cAizlaids' ptoposed cons% cdon.

The fltst part of M cAirlaids' construcùon, ffthe fibets wllich have been pressed onto one

another,'' comes directly ftom the claim s language itself. Representative cbim 1 describes a m ethod

for producing an absorbent fiber web suitable foz use itl the hygiene sector comprising the following

embossing step:

(b) provifling a pair of calender rolls having a pattern of point or line-shaped
studs, deflning a gap thetebetween, and inserting the loose non-woven
into the gap of the calender rolls that is used to create a pattern of point
or line-shaped pressure zones undet reladvely hkh pressure, where //7:
irrqularyl arrangedjbers tzr:>rrJJ:# onto each other, wherein

(1) the loose non-woven has a moistute content of up to 5 petcent
by weight when it is inserted,

(2) the itregularly arranged jbers 4n, pressed Jzf/t? each p//er under a
pressure in range between 250 and 600 M Pa such that non-
separating fazsion of the ûbets occttrs and a fiber web with an
embossing pattem  is cteated, and

(3) the teat sttength of the fiber web is at least 0.12 lm /m.

<702 Patent, col. 9, ll. 57-67; col. 10, ll. 1-5 (emphasis added); see also <702 Patent, col. 10, ll. 43-60;

col. 11, l1. 6-23; col. 12, 11. 1-16.

The second patt of M cAirlaids' constzucdon, which explains that the fibeês ftcan no longez

be sepazated, piece-by-piece, ftom  one another with a dissecting needle'' as a result of this

embossing process, ttacks language from the specifcaéon. The specificadon provides:



The flrst ptocessing step is simply a pre-compression or
compacdng of the non-woven from the iregulatly arranged fbers. A
flxed web is not produced and it is entirely possible to temove the
hbers individually, piece by piece. The tear strength of the non-
woven is very low, pteferably at least 8 N/m wide.

The non-woven 2 provided by the sttainet belt 8 is again

moisturized from top and bottom (moisturizing device 5) prior to
entering the gap betv een the two calender tolls 6.1 and 6.2. Between
the calender rolls 6.1 and 6.2, the initially loose non-woven is
subjected to an array of point-shaped pressttre zonesy where the
itregularly arranged fibers are pressed onto each other under hkh
ptessure, such that a close fusion of the fiber bodies occlzrs and a
fiber web 100 with an embossed pattern is created that will not
separate aftet the ptesslzre is released. . . .

<702 Patent, col. 5, l1. 19-36.Thus, unlike after the flrst processing step, when f'it is enl ely possible

to remove the fibers individually, piece by piece,'' the second step of the process creates ptessute

zones wherein the f<fibers are pressed onto each other'' forming <(a close fusion of the hber bodies.''

J.i Figute 4 ftom tlae <702 Patent illusttates this ptessute zone.
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The specification expbins:

FIG . 4 shows an erllarged presentadon of a pressure zone 17
in an electron m icroscope im age. In this case, the pressttte zone has
a hexagonal shape that has been caused by the inserdon of a stud 14



into the non-woven. The pressuze applied in this case is 190 M Pa
(=190 N/mm2). It can be seen that the inidally round and
undamaged Ebers 29 are flat and sm oof.h in the ptesstue zone due to
the pressure. The supetabsorber pardcles that were present are
opdcally no longer recogmz' able, because they have obviously been
ptessed into the sm face. The fibez structure can still be recogmz' ed
somewhat in the pottion of the zones 27 inside the ptessure zone 17,
while other zones 28 ate present where a fiber sttuctttte can no
longet be recognized. Theftbers pressed onto one another can no Ionger be
Jywrfoff-/'rtm one another when tying > do so 9#2: a dtàsecting needle. Thus, a
fusion, compacting and glzling witla surface bonding of the fiber
and/or cellulose substance has occmred with the ptessure being kept
under the carbonizadon lim it of the fibers 29.

<702 Patent, col. 7, l1. 1-19 (emphasis added). McAirlaids' proposed cons% cdon plninly fmds

Sufmort in the Pltent langtlage.

lomberly-clatk's construction, on the other hand, does not. IGmberly-clark argues its

proposed construcdon is consistent with the specifcadon, which describes a close fusion of the

fibers ftthat will not separate after the pressure is released.'':702 Patent, col. 5, 1. 36. But the words

Tfpermanently'' and tlreversibly'' appeat nowhete in the patent language. Rather, these words com e

from tlae prosecution history. Itimberly-clatk assetts M G irlaids argued to the Patent Office that

the bond cteated by the patented m ethod was Tfpet-manent'' and tlreversible.'' See. e.g., Ittm' betly-

Clark Opening Claim Construcdon Br., Dkt. # 84-6, at 8, 9 (fusion zones create <<a permanent

bond''), 10 rfgtlhe pattemed calender rolls produce a pattern of embossments of irrevetsible, non-

separating fusion of the cellulose fibets''l, 11 rfthe lucid fusion zones ptoduced by the method and

device of the present itwention are permanently bonded7'), 12 (<<The web made by the method and

device of the present itwendon acllieves itreversible, permanent ûbet bonds. . . .''). Accorcling to

Iom betly-clark, M cAirlaids fdlimited the bonding of its patent cbim s to petm anent and itreversible

bonfling'' by m aking these representadons. IGmberly-clark Opening Claim Constx cdon Br., Dkt.

# 84, at 16. The court cannot agree.

M cAirlaids explained that the patented method creates dfirreversible, permanent hber



bonds,'' in order to distinpzish it from the D unning process and highlight its im provem ent over tbis

P1i.o.r art; 11

The hbtous web of Dunning has areas of hydtogen bonling
produced by the applicadon of m oistate and ptessure. These ateas
of hydrogen boncling ateas gsicj do not produce good tear strength,
which sevetely limits the uses of the web. Specifically, the teat
strength of the web of D unning tequires it to be supported dlzring
subsequent manufactllting steps, and tequires it to be further
strengthened, or contained, in the final ptoduct sttuctazre. ln
addition, the tegions of hydrogen bonding area released by m oisture.
In contzast, the lucid fusion zones ptoduced by tlae method and
device of the present itw ention are perm anently bonded. The fbers
in the fusion zones cannot be dissected with a needle. Neithet are
the lucid fusion zones lost to moisture.

lvim berly-clark Opening Claim Construction Br., Dkt. # 84-6, at 11. M cAirlaids expbins what is

meant by the words tfperm anently bonded''-  the fibers Ttcannot be dissected wit.h a needle.'' The

applicant makes clear: çfrllhe fibrous material in the fusion zones has been pracdcally melted . . .

providing a web sttength beyond that of simple adhesion . . . . lljn the lucid fusion zones of the

ptesent itw endon, the fibets can no longer be separated with a dissecdng needle.'' Id. at Dkt. # 84-

6, at 8-9. In contrast, the hydrogen-bonded fiber materials created by the Dtmning process t'can be

dissected with a needle. And hydrogen bonds are released itl water,'' whereas the lucid f'usion zones

created by the instant process ffare permanent, and withstand not only lligh humidity, but the

applicadon of water. It can be readily seen that such a web could withstand gteater variadon in

processing and be used in a widcr variety of products, especially those reql.iring tear strength, high

loft and absorbency.'' Id. at D kt. # 84-6, at 9.

ln the context of comparing and contrasting the Dunning process, the words ftpermanent''

11 In fact, the porùon of the prosecution history cited by Kimberly-clark reveals that duling allzly 9, 2003 interdew, the
applicant focused on a number of areas of concern in the applicaéon, inclucling f'clistingttishing the lucid fusion zones of
the present invendon from hydrogen bondingi'' ffdetet-mining if lzigher moisture content of the web clisttubs formadon
of lucid fusion zones, or if high humiclity would destroy the lucid fusion zones of the present itwendoni'' and
ffdistinguislxing the lucid fusion zones of the present apphcaéon from the hydrogen bonHing of Dlmninp'' Kimberly-
Clark Opening Claim Constrtzcéon Br., Dkt. # 84-6, at 7-8.



and (Yreversible'' illustrate the sttength of the bond created usitlg the method desctibed in the 6702

Patent- a bond that can withstand the applicadon of water and in which the bonded fibers cannot

be dissected with a needle. Outside of this context, however, the words simply go too far. A ttuly

ïfperm anent'' and <firteversible'' fusion of the fibers is unrealisdc and unattainable. Cf. Paragon

Soludons LLC v. Timex Co ., 566 F.3d 1075, 1088 (Fed. Cir. 2009) (declining to cons% e the term

tfreal-time'' as being <dinstantaneousy'' because, in pracdce, some non-zeto passage of tim e is

requited). The prosecudon history cannot be read to suggest the bond cteated by the patented

rocess is literally t'perm anent'' and Tfirreversible.''P

Nor wlll' these undefmed adjecdves aid the jurfs understanding of the disputed cbim term.

lndeed, ffpetmanently bondedy'' as those wotds ate used itl the ptosecution history, has a qualised

m eaning. It m eans dfthe fibers in the fusion zones cannot be dissected wit.h a needle'' and are not

fdlost to moistazre.'' IGm berly-clark's O pening Claim Construcdon Br., Dkt. # 84-6, at 11.

lmportantly, it is the dissecting needle analogy- not the wotds ftpermanent'' or ftirrevetsible''- that

appears in the patent specification. The dissecting needle provides a concrete way to describe the

fusion zones and sheds light on what occurs during the em bossm ent step of the process.

It is quite cleat in the context of the :702 Patent what is m eant by dtnon-separating fusion of

the fibers occurs.'' As to this disputed tenn, the specification provides the best somce for chim

consttuction.'z Because M cAirlaids' ptoposed construcdon is in line with the detatl' ed descripdon of

the embossing ptocess found in the patent language, the court will adopt it. The coutt therefote

construes this term to mean Tfthe fibets which have been ptessed onto one anothet can no longer be

individually separated, piece-by-piece, ftom one another with a dissecting needle.''

12 Because the meaning of this disputed term is cleur from tlle inttinsic evidence, the court need not look to exte sic
evidence. ln any event, the expert opinion of Haskell Beckham, PIZ.D., on which Kimberly-clark relies, cites to
dictionary deftniéons of the word rffusiony'' none of which contain the words ffpermanent'' or 'firreversible.'' Haskell

Decl., Dkt. # 84-17, a,t ! 13.



D. Tear strength of the liber web is at least 0.12 lcN /m

The term fftear sttength of the Eber web is at least 0.12 ltN/m'' appears in independent

cbims 1, 12, and 18 and describes the strength of the m aterial cteated as a resttlt of the patented

ptocess. df-fear strength'' is quandfied irl kilonewtons per meter $N/m) throughout the patent

language.

Both pardes agree that ldlonewtons per metet (kN/m) is a measlztement of tensile strength.

Decl. of Frank C. Mturay, PIZ.D., Dkt. # 85-7, at ! 9; TAPPI 1404 cm-92, Dkt. # 84-15, at !! 3.1,

8.1.1; TAPPI 1494 om-ol, at !! 2.1, 8.1.19 Decl. of Phillip Mango, Dkt. # 91-2, at ! 11. Tensile

strength is the strength of material under tension and is measured in units of fotce per meter. Decl.

of Frank C. Mtutay, Ph.D., Dkt. # 85-7, at ! 13; TAPPI 1404 cm-92, Dkt. # 84-15, at ! 3.1; TAPPI

1494 om-ol, at ! 2.1; Decl. of Phillip Mango, Dkt. # 91-2, at ! 11.

Tear strength, on the other hand, is ffltjhe force requited to begm' ot to continue a tear in a

fabric under specified conditions.'' Dicdonary of Fibet & Texdle Technology, D kt. # 84-9, at 155;

see also Decl. of Phillip Mango, Dkt. # 91-2, at ! 11 rfteat strength'' is 'fthe force that it takes to

start or continue a tear in a piece or sample of fabtic when the fabric is subjected to stress''); AS'I'M

D4850, Dkt. # 84-10, at 9 (de6ning frteaê sttength'' in fabtic as ffthe capacity of a material to

withstand the lzltimate tenring fotce tequited to propagate a teat after its inidadon''). Teat sttength

is measuted in units of force- for example, newtons @) or kilonewtons - and does not

depend on the width of the fabric. Decl. of Phillip Mango, Dkt. # 91-2, at ! 11; see e. ., ASTM

132261, Dkt. # 84-12, at !! 11.1, 11.49 see also Decl. of Frank C. Murray, Ph.D., Dkt. # 85-7, at !

10.

M cAirlaids asserts that in the context of the <702 Patent, fftear strength'' means tftensll' e

strength.'' M cAirlaids' Opening Cbim Construcdon Br., Dkt. # 85, at 15. lom berly-clark offets no

alternadve constmaction of this disputed clnim tetm , arpling instead that the term cannot be
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construed and is indefmite. Kimberly-clark insists that tear strength and tensile strength are tv o

separate and distinct concepts and (fbecause the term ftear stlength' and the cotresponding unit of

meastuement make no sense togethet ( 1 a petson skilled in the att would not understand the

Assetted Claim s.'' Itimberly-clark Opening Chim Consttucdon Br., D kt. # 84, at 21. Ivimberly-

Clark f'tzrther asserts that TfM cAirlaids cannot now re-write the cbims to flx the indefinite language.''

1d. at 19.

The (702 Patent consistently quantzes 'Kteat sttength'' in units of force pet meter (ltN/m or

N/m). See. e.g., (702 Patent, col. 2, 11. 33-34; col. 3, 11. 8-99 col. 10, 11. 4-5, 59-609 col. 11, 11. 23, 34;

see also ida at col. 1, 11. 49-50 (quandfying tftear sttength'' of material created by the Dunning process

in kilonewtons per meter); col. 5, ll. 22-23 (quandfying fttear strength'' of loose non-woven produced

after pre-compression step of the patented ptocess in newtons per meter). Every single time the

words ffteat sttength'' appear in the patent language with a cottesponding m easlztement, that

m easurem ent is quanto ed in eithet kilonewtons per metet or newtons per meter, a measlzrem ent for

tensile strength. There is simply no other plausible construcdon of the disputed term- either

M cAirlaids' proposed construction is cortect, or the tetm cannot be consttazed and is indefmite.l3

The Patent Act requites that a patent's specificadon ficonclude wit.h one or mote cbims

particularly pointing out and distinctly claiming the subject mattet which the applicant regards as his

itwendon.'' 35 U.S.C. j 112 ! 12.14 The United States Supteme Coutt recently atticulated the

standard for indefiniteness undet j 112. ln Nautilus- lnc. v. Biosig Insttazments. Inc., 134 S. Ct.

2120 (June 2, 2014),15 the Coutt held: <<gAj patent is itwalid for inde6niteness if its claims, tead in

lkht of the specification delineating the patent, and the prosecudon history, fail to infotm, with

13 80t11 pardes agree this issue is ripe for adjuclicaéon and that Glrther evidence would not aid the court's analysis.
14 Tl'tis stattzte was amended by the Leahy-smith America Invents Act, Pub. L. No. 112-29, 125 Stat. 284, wlzich went
Zto effect on Septembet 16, 2011. Paragraph 2 of j 112 was replaced with j 1129$. which contains substandally similar
langtmge. Because the <702 Patent issued in 2004, the prior version of the statute applies.
15 'The Supreme Court issued its opinion in Nautilus after the M arkman hearing in the instant case.
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reasonable certainty, those skilled in the att about the scope of the invendon.'' Li at 2124. The

Court expbined that j 112 fientails a fdelicate balance.''' 1d. at 2128 (quoting Festo Com. v.

Shoketsu lonzoku Ko o Kabus%iki Co., 535 U.S. 722, 731 (2002)). t<On the one hand, the

defmiteness requirem ent must take into account the inherent limitadons of language'' and must

allow fot frlsjome modicum of lmcettainty'' to incentivize innovadon. l-sd ffAt the same time, a

patent must be precise enough to afford clear nodce of what is cbimed, thereby fapprislitlgj the

public of what is still open to them.''' Id. at 2129 (quoting Markman, 517 U.S. at 373 (internal

citations omittedl). In light of these competing concerns, the statute requires tftlzat a patent's clnims,

viewed in lkht of the specificadon and prosecudon histors inform those skilled in the art about the

scope of the invendon with teasonable cettainty.'' Id.; accord lnterval Licensin T,T,C v. AOL Inc.,

766 F.3d 1364, 1369-70 (Fed. Cit. 2014) (quoting Nautilus, 134 S. Ct. at 2124).

Iomberly-clark gtounds its indefmiteness argum ent in the fact that 'Kteat sttength'' and

tftensile sttength'' have disdnct meanings in the texttl' e industry. lt cites defmidons from a technical

dicdonary and refetences to these terms in technical standards publicadons. In so doing, howevet,

lvimberly-clark ignores the way in which the disputed term is used i!l the context of the :702 Patent.

Cotuts have recognized that technical dicdonaries and treadses ffm ay not be indicadve of how tetm s

are used in the patent'' Invensys Sys.. Inc. v. Emerson Elec. Co., No. 6:12-cv-799, 2014 W L

3976371, at +2 (E.D. Tex. Aug. 6, 2014) (citing Phillips v. AW H Corp., 415 F.3d 1303, 1318 (Fed.

Cir. 2005)). df-fhere is no guarantee that a term is used in the same way in a (technical dictionary ot

tteadsel as it would be by the patentee.'' Phillips, 415 F.3d at 1322. Reliance on dicdonaries and

their defmidons, therefore, (<focuses the inquiry on the abstract m eaning of words rathet than on the

m eaning of claim term s within the context of the patent.'' Phillips, 415 F.3d at 1321; see also

lnterval Licensing T ,1 .C, 766 F.3d at 1377 (<<AV1e have caudoned arinst relying on dictionary

definitions at the expense of a fair reading of the cbim s, wllich m ust be tm derstood in Eght of the



specificadon.''); Ultimax Cement Mfg. Com. v. CTS Cement Mfg. Com., 587 F.3d 1339, 1347 (Fed.

Cir. 2009) rflqourts may ftely on dicdonary de6nitions when consttaling clnim tetms, so long as the

dicdonary definidon does not contradict any definidon found in or ascertained by a teading of the

patent documents.h'' (citing Philli s, 415 F.3d at 1322-23))9 Hoechst Celanese Co . v. BP Chem.

Ltd., 78 F.3d 1575, 1578 (Fed. Cir. 1996) (<<A technical term used in a patent document is

intem reted as having the m eaning that it would be given by persons experienced in the field of the

itw endon, unless it is appatent from the patent and the prosecudon history tlaat the itw entor used

the term with a different meaninp'' (citadons omittedl); Hologic. Inc. v. Senorx. Inc., No. C-08-

00133RM% , 2009 WL 416596, at *3 (N.D. Cal. Feb. 18, 2009) (f<The coutt, of course, should not

necessarily intem tet a clnim by giving to it the fordinary and customary meaning' that som eone

skilled in the art would give it in the abstract.''). As Philli s instructs, ffthe context in which a term is

used in the asserted claim can be llighly insttucdve.'' 415 F.3d at 1314. In this case, it is.

It is abundantly clear that in the context of the <702 Patent, fttear sttength'' m eans tftensile

sttength.'' The <702 Patent clnim s a method and device for producing an absorbent fiber web that is

suitable fot use in the hygiene sectot.

The material itself has a hkh tear sttength, and, in addidon, a hkh
absom don capacity, wllich is increased even further through the use
of superabsorbers such tlut it can be used as packagm' g material, for
hygiene ptoducts, lining m aterial, pillow ftllet and similar products.
The material can also be used in tlle construcdon industry as a gsicl
well as replacement fot paper and cardboard. The aforemendoned
products can also be used for napkins, tampons, baby diaper pandes,
slip inserts, sanitary napkins, and incondnence ptoducts.

t702 Patent, col. 6, 11. 58-67.Given its intended use, the ability of the fibet material to absotb and

hold liquid without saggm' g and breaking is patamotmt. See. e.g., :702 Patent, col. 2, 1l. 56-58 (<fThe

tear sttength is dim ensioned such that the non-woven can sag ovet a length of 0.1 to 1 m without

teazinp'l; col. 4, 11. 20-22 (<tThe fibe.r web has sufficient teaz strength and also a high absomtion

capacity such that it is ideally suited for hygiene products.''). The relevant consideradon, therefote,
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is tenstl' e sttength.

ln fact, the <702 Patent consistently quandhes the strength of the material in terms of tensile

strength, using units of fotce per meter.'6 The patent's repeated use of the <<ltN/m'' unit of

measutem ent to describe dftear strength'' lends support to M cAirlaids' proposed construcdon. See

Cephalon. Inc. v. Cekene Com., 985 F. Supp. 2d 171, 182 (13. Mass. 2013) rfThis constmlcdon is

teinforced by the <m2/mI,' unit of measutement used to describe the stuface area of the

nanopardcles and m icroparùcles in the claims. lf the taxane pardcles were intended to be measured

in powder fotm, the unit of measmement would be fmz/g'- the lmits used in the specificadon to

describe the results of sutface area analysis of the dt'y porous mat1-iv.''l; see also Pata on Soludons

LLC v. Timex Co ., 566 F.3d 1075, 1088 (Fed. Cir. 2009) Solding fdreal-time'' could not mean

instantaneous, in part, because fft'wo of the cbim ed types of real-time data- velocity and pace- are

calculadons of the rate of movement. Because a rate of m ovement is simply distance m oved over zjzzz,

(or time over distance moved), calculadon of a rate of movement necessarily tequites the passage of

a non-zeto amount of time.'').

Sttength is an eatmark of the fiber web m anufactated according to the 6702 process. The

patent extols the considerable çftear sttength'' and fftear resistance'' of the sbet m aterial. lndeed, the

ftfiber web gisl so sttong that a tear strength of at least 0.12 ltN/m, prefetably of up to 0.65 kN/m, is

achieved.'' <702 Patent, col. 3, 1. 8. This consdttztes a significant improvem ent over the prior art. As

described in the 6702 Patent, the Dunning process em ploys a similar technique but p'elds a material

with a fdteaz strength'' of about 0.09 k'N/m a material t-hat fdteazs easily as is the case with facial

dssues.'' (702 Patent, col. 1, ll. 50-51.

16 Certain references in the patent language conErm that what matters is strength over distance. See. e.g., '702 Patent,
col. 2, ll. 56-58 (<çThe tear strength is rlimensioned such that the non-woven can sag over a length of 0.1 to 1 m without
teazinp''l; col. 5, 1l. 14-18 tffr11he tear stzength is suflicient that the non-woven 2 does not tear when bridgm' g the
distance between the end of the strainer belt 8 and the reversing roll 7 to the inlet into the gap between the two
additional calender rolls 6.1 and 6.2, wllich is about 50 cm.'').



Given the em phasis throughout the <702 Patent on the strength of the absorbent Eber web,

one ordinarily skilled in the art would recognize that the 0.12 meastuem ent that appears repeatedly

in the claim s language and specificadon cottesponds to tensile sttength. lt is far too sm all a number

to be anything othet than force divided by distance as used itl tltis context. Cf. H owm edica

Osteonics Com. v. Tranquil Ptospects. Ltd., 401 F.3d 1367, 1372 (Fed. Cir. 2005) (Ttone of ordinary

skill in this art would recogruz' e that a one-climensional linear measttrem ent of the tttansverse

sectional dim ensions' would defeat the pum ose of the itw endon to provide a snug fit of the

prosthesis in the m edullary canal. A tv o-dim ensional m easurement, on the othet hand, provides the

snug fit that is the centemiece of this invendon.'').

M oreovet, a chatt labeled KçAppenclix 117' irl the prosecution history leaves little doubt that in

the context of the :702 Patent, ffteat strength'' means T<tensile strength.'' Tllis chart compares the

t'tensile strength'' of the :702 Patent with that of the Dunning patent, using m easurements of

kilonewtons per m etet.l? See M cAirlaids' Resp. Br., Dkt. # 92-2, at M CPAT00337; Kimberly-

Clark's Opening Claim  Construcdon Bt., D kt. # 84-5, at Appendix I1. lt is idendûed in the

prosecudon llistory as a chart prepared fot the Eutopean Patent Examiner, ptovided to serve as a

comparison of the <702 Patent with Dunning and other patents. See lGm berly-clark's Opening

Claim Construcdon Br., Dkt. # 84-5, at 6. The chart lists the Tftensile strengtlf' of the 6702 Patent as

ranging from 0.12 k'N/m - 0.65 ltN/m, and the frtensile strength'' of the Dunning patent as 0.087

lm /m (or 0.09 m /m, tounded to the neatest hundredth). Importantly, a passage from the

ptosecution history zefers to the measurements on this chazt as being m easurements of Tftear

strength:'' <<As is set forth in the chatt, Dunning does not produce a fiber layet with good tear

strength, limidng its usefulness.In contrast, the fiber layet of the present inventbn has ateas of

fused celllzlose hbets, wllich impatt a tear sttength of at least 0.12 lkN/m.'' 1d. at Dkt. # 84-5, at 6-

17The chart also compares the pressure, weight per area, and hxlmidity of the patents.



7. Clearly, the wotds fftensile sttengtlf' and <ttear strength'' are used synonymously in the

prosecudon histot'y to describe the sttength of the fiber webs m anufactuted according to the (702

d Dunning processes.'8an

1Qm* berly-clark nevertheless insists the :702 Patent says 'dtear sttength'' and quandûes it

using a unit of measurem ent that makes no sense, and it argues the court cannot now rewrite the

claims language to correct the error. To be stue, f<coutts m ay not tedtaft clnims, whether to make

them operable or to sustnt'n their validity.'' Chef Am.. Inc. v. Lamb-W eston. Inc., 358 F.3d 1371,

1374 t'Fed. Cir. 2004); accord Allen En ' Co . v. Bartell Indus. Inc., 299 F.3d 1336, 1349 (Fed.

Cit. 2002). ftEven fa nonsensical resttlt does not reqIaire the coutt to dtaft the claims . . . .'' Chef

Am ., 358 F.3d at 1374.

But teferences to fçteat sttengtlf' in the :702 Patent are not errors in need of correcting. The

patentee's use of the term fftear strength'' throughout the patent language, wit.h the corresponding

measurement of (60.12 1tN/m,'' is deliberate. McAitlaids simply asks the colzrt to give the tet'm its

intended meaning. See Ultimax Cement Mf . Co ., 587 F.3d at 1348 (holding that intemreting

claim term ïfsoluble calcilam sulfate anhydride'' to m ean ffsoluble anhydrous calcium sulfate'' ffis not

rewridng the claim or correcting a typogtaphical ertor,'' but merely restadng its plain meanin:.

The Chef Ametica case, on which IG mberly-clark relies, is disdnguishable. In that case, the

disputed claim term required ftheating the reslzlting batter-coated dough to a tempetature in the

range of about 400OF. to 850OF.'' 358 F.3d at 1373. The issue presented was whether the dough

itself was to be heated to that temperature (wllich would btun it to a crisp) or whethet the oven was

to be heated to the stated tempetature. The colzrt held that fftlae clqim means what it says.'' J.I.L at

18 Other portions of the prosecution history also use these words interchangeably in discussing the strength of the
material. Com are McAirlaids' Resp. Br., Dkt. # 92-2, at MCPAT00364 (referencing concern that the Dtmning process
rfachieves a machine direction tensile with,'n the range of tensile strengths achieved by the fabdc made with the novel
process and device of the pzesent itwendon'') with Ld=. at Dkt. # 92-2, at MCPAT00367 (the Dtmning process creates
ateas of hydrogen bonding that ffdo not produce good tear strength, which severely limits the uses of the web.'').



1372.

These are ordinary, simple English words whose m eaning is clear and
unquestionable. There is no indicadon that their use in this particttlar
conjuncdon changes their meaning. They mean exactly what they
say. The dough is to be heated to the specified temperatate.
Nothing even rem otely suggests that what is to be heated is not the
dough but the ait inside the oven in which the heating takes place.
lndeed, the claim  does not even refer to an oven.

1d. at 1373. The cotut found the clnims wete susceptible to only one reasonable intem retadon. 1d.

at 1374. Thus, in accordance with settled practice, the cotut ffconsttazeldl the claim as written, not as

the patentees wish they had wtitten it.': 1d.

Unlike in Chef America, the wotds at issue here are not ïforclinary, sim ple English words''

with cleat meaning. J-t.k at 1373. They are technical terms. Kimberly-clark tuges the cotut to look

at the m eaning of these wotds in the absttact and fmd that fttear strength'' measm ed in kilonewtons

pez meter makes no sense.But the court cannot ignote how the words ate used in the context of

the patent language. Philli s, 415 F.3d at 1321, 1322; Hoechst Celanese Com ., 78 F.3d at 1578;

Holo 'c, 2009 W L 416596, at *3; see also AIA Eng'g Ltd. v. M agotteaux Int'l S/A, 657 F.3d 1264,

1276 (Fed. Cit. 2011) rtglkjigidly confining Tsolid solution' to its orclinary meaning gives rise to a

contradiction in term s . . . . W e strive, whete possible, to avoid nonsensical resttlts in constmling

claim langtzage.''). In Chef America, the cotut found no other reasonable intemretadon of the

disputed claim term outside of the ordinary m eaning of the words. Here, on the other hand, there is

a reasonable intem tetadon of the disputed term as it is used in the context of the (702 Patent, and

that intem retation is the one M cAirlaids advances.

In Allen Engineering, the com t declined to rewrite the claims language to replace the word

<< erpendictzlar'' wit.h the word ffpatallel.''P ln that casea however, the cbims language at issue lim ited

ffone of the two pivot steeting boxes to pivoting fits geaê box on-yl in a pkgnepesendicular > said

biaxial plane,''' whtl' e the specificadon desctibed the structure in conttary teM s, stating that
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tdfgearbox 85A cannot pivot in a pkgnepesendicular to the biaxial plane.''' 299 F.d at 1349. The <702

Patent contains no such contradictory use of the disputed claim term.

Iiim betly-clark also atgues the words Tttensile strength'' appeat nowhere in the clnim or

specification language, and thus there is no clear expression of the patentee's intent to redefme the

tet'm tftear sttength.'' Ivimberly-clatk's Resp. Br., Dkt. # 91, at 6, 6 n.4. The fact that the words

<ftensile strength'' do not appear in the patent lanrmge, howevet, makes M cAitlaids' proposed

construcdon even more plausible. If the :702 Patent included references to both Tfteat strength'' and

fftensile sttength,'' one might infer that a diffetent m eaning should be assigned to each term . See

Bancorp Se>s.. LLC v. Hartfotd Life lns. Co., 359 F.3d 1367, 1373 (Fed. Cir. 2004).19

M oreover, the failtue to exptessly defme fdtear strength'' fdis of coutse, not fatal, for if the

m eaning of the term is fairly infetable ftom the patent, an express definition is not necessary

(although of course the inclusion of a defmidon wotzld have avoided the need for this time-

consuming and difficult inquiry into indefinitenessl.'' J-11.9 see also AIA Eng'g Ltd. v. Magotteaux

lnt'l S/A, 657 F.3d 1264, 1276 (Fed. Cit. 2011) (holding rdTgtlhe specifcadon need not reveal such a

defmidon explicitlys' but may do so <by implicadon.''' (quoting Asttazeneca LP v. A otex lnc., 633

F.3d 1042, 1051-52 (Fed. Cit. 2010) (intettaal ciutions omittedll).

The consistent references in the patent language to tftear sttength'' m easlzred in kilonewtons

er m etet, coupled with the synonym ous use of fftear strength'' and 'ftensile strength'' in theP

rosecudon history, lead the court to conclude that 'Kteat sttength'' means Tftensile strength'' in theP

context of the :702 Patent.zo see Holo 'c lnc. v. Senorx lnc., N o. C-088-00133 , 2009 W L

416596, at *4 (N.D. Cal. Feb. 18, 2009) CgAjlthough 'apparatus vollzme' was an odd choice of

19 As Bancorp instructs, ffgtlhat inference, however: is not conclusive; it is not unknown for different words to be used
to express similar concepts, even though it may be poor drafting pracdce.'' 359 F.3d at 1373.
20 In support of their arguments, the parties offer declaradons from competing experts, one who cluims the meaning of
this disputed term would be easily understood by a person ordinary skilled in tllis art, the other opining to the contrary.
Because the inttinsic evidence leaves no doubt as to the meaning of çftear strength of the fiber web is at least 0.12
kN/m,'' the court need not consider this extrinsic evidence.
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language to desctibe what the itw entor intended to describe, its use was consistent in the cbim , in

accordance with use in the prosecudon history, and it results in covetage of the embodim ents

disclosed.''). Thus, the colzrt construes the disputed term to mean fdtensile sttength of the Ebet web

is at least 0.12 1tN/m.'' fffgljn clarifying the meaning of clnim terms, cotuts are free to use words that

do not appeaz irl the clnim so long as Kfthe resulting claim'' intemretatbn . . . accordgs) with the

words chosen by the patentee to stake out the boundary of the cbimed property.''' Volmnetzics

M ed. 1ma in T,I,C v. Toshiba Am . M ed. S s. lnc., N o. 1:05CV00955, 2011 W L 6934603, at *1

(M.D.N.C. Dec. 30, 2011) (quodng Pause Tech. T,TE v. Tivo. Inc., 419 F.3d 1326, 1333 (Fed. Cir.

2005) (citadons omittedl). Here, a skilled aldsan could teadily ascertlin the bounds of the cllims

from the patent language.

lndeed, the intrinsic tecord shows no intent for fttear sttength'' to mean anything other than

K'tensile strength.'' Id. at *11. The disputed tet'm is therefote not open to m uldple intem tetations.

Cf. Interv'al Licensin LLC, 766 F.3d at 1371 (citing Nautilus, 134 S. Ct. at 2130 & n.8, as itldicadng

dfthere is an indefiniteness problem if the clnim language fmight m ean sevetal different things and

dfno informed and confident choice is avall' able among the contending defmitbns'''). There is only

one reasonable construcdon, and that construcdon would be easll' y understood by som eone

ordinatily skilled in the art reading the patent in its entirety.

For the fotegoing reasons, the cotut constrtzes the disputed terms of the :702 Patent as

follows:

tfFiber web'' requires no consttazcdon and will be given its plain and ordinary meaning;

Tdlkollable'' requires no consttazcdon and will be given its plain and orclinary m esning;

ffNon-separating f'usion of the fibers occuts'' m eans ffthe fibers which have been pressed

onto one another can no longer be individually separated, piece-by-piece, from one
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another with a dissecting needlei''

t<A pait of calendet tolls having a pattetn of point or line-shaped studs'' means ïttavo

calender rolls where each roll has a pattern of point or line-shaped sttzdsi'' and

5. fs-fear sttength of the fiber web is at least 0.12 ltN/m'' means Tttensile strength of the

hbet web is at least 0.12 ltN/m.

An appropriate Order will be entered.

- oq --/r& p.Entered:
# Fe A-'g ,,c2.e- .#

M ichael F. Urbanski
United States Districtludge
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